IN THE SUPREME COURT 
STATE OF GEORGIA

IN RE:





)








)

Formal Advisory Opinion No. 10-2

)

Case No. S11U0730



)

BRIEF OF JANE OKRASINSKI


Comes now Jane Okrasinski, Executive Director of the Georgia Association of Counsel for Children (hereinafter Petitioner), and shows the Court the following:
BACKGROUND

On September 4, 2009, Petitioner requested a formal advisory opinion regarding the ethical responsibilities of an attorney appointed to serve simultaneously as legal counsel and as guardian ad litem for an allegedly deprived child. (Petitioner’s request for a formal advisory opinion is attached as Exhibit A.) Specifically, Petitioner sought guidance for the following scenario:

An attorney has been appointed to serve both as legal counsel and as guardian ad litem for a child in a termination of parental rights case. Consistent with the Georgia Rules of Professional Conduct, what should the attorney do if the attorney believes termination is in the child’s best interest, but the child has directed the attorney to oppose termination? 

The Formal Advisory Opinion Board accepted the request, but modified the question to read:
May an attorney who has been appointed to serve both as legal counsel and as guardian ad litem for a child in a termination of parental rights case advocate termination over the child's objection?
The Board issued a proposed opinion, which was submitted for comments in the summer of 2010. After considering comments submitted by Judge Robert V. Rodatus, attorney Trenny Stovall, and the Barton Child Law and Policy Center of Emory University, the Board issued Formal Advisory Opinion 10-2, which was submitted to this Court on January 18, 2011.

Formal Advisory Opinion 10-2 concludes, in summary:

When it becomes clear that there is an irreconcilable conflict between the child's wishes and the attorney's considered opinion of the child's best interests, the attorney must withdraw from his or her role as the child's guardian ad litem. 
ARGUMENT AND CITATION OF AUTHORITY

The Attorney’s Role and Responsibilities in Child Welfare Cases

Georgia law provides two distinct forms of representation with respect to children who are allegedly deprived. First, O.C.G.A. §15-11-6(b) provides:

[A] party is entitled to representation by legal counsel at all stages of any proceedings alleging … deprivation  … Counsel must be provided for a child not represented by the child's parent, guardian, or custodian…
Second, O.C.G.A. §15-11-9 provides:

The court at any stage of a proceeding under this article, on application of a party or on its own motion, shall appoint a guardian ad litem for a child who is a party to the proceeding if the child has no parent, guardian, or custodian appearing on the child's behalf or if the interests of the parent, guardian, or custodian appearing on the child's behalf conflict with the child's interests or in any other case in which the interests of the child require a guardian. … In deprivation cases, a person appointed as a child's guardian ad litem … may be an attorney or court appointed special advocate, or both.

Unfortunately, there is little authority and wide-spread confusion concerning the distinction between the role and responsibilities of an attorney appointed to serve as a child’s legal counsel, as opposed to the role and responsibilities of  an attorney appointed  to serve as a child’s guardian ad litem.
 

Generally, as recognized by Formal Advisory Opinion 10-2, an attorney appointed to serve as legal counsel for a child enters into an attorney-client relationship with the child, triggering the application of those Rules of Professional Conduct that govern an attorney’s responsibilities to his or her client. On the other hand, Petitioner submits, an attorney appointed to serve as a child’s guardian ad litem, has no “client” within the meaning of the Rules of Professional Conduct. Rather, an attorney acting as guardian ad litem (like a court appointed special advocate) is charged with advocating for the best interests of the child
, and is required to make a recommendation to the court concerning the child’s best interests
. 
Exacerbating the confusion regarding an attorney’s role and responsibilities in these cases, Georgia law expressly permits a single attorney to serve simultaneously as legal counsel and as guardian ad litem for a child (hereinafter “dual role”)  in termination of parental rights cases. O. O.C.G.A. §15-11-98(a) provides:

In any proceeding for terminating parental rights or any rehearing or appeal thereon, the court shall appoint an attorney to represent the child as the child's counsel and may appoint a separate guardian ad litem or a guardian ad litem who may be the same person as the child's counsel.

While the statute provides for dual-role appointment only in termination of parental rights cases, a number of Georgia Juvenile Courts regularly appoint lawyers to serve in the dual role throughout a deprivation case.

Finally, there is considerable confusion engendered by the various uses of the term “best interests” in describing the roles of children’s attorneys and guardians as litem in deprivation and termination of parental rights cases.
 As noted by the Court of Appeals in In re A.P., 291 Ga. App. 690,662 S.E. 2d 739 (2008), generally speaking, “the fundamental duty of both a guardian ad litem and an attorney is to act in the best interests of the party whom they represent.” (291 Ga. App at 691, 662 S.E. 2nd at 740) In deprivation and termination of parental rights cases, however, the court must make specific findings concerning the “best interests of the child”
, and, as noted supra, guardians ad litem are required to advocate for the child’s “best interests” and to make recommendations to the court on that issue.
Furthermore, as discussed infra, some states have modified their ethical rules to permit attorneys acting as legal counsel for a child to disregard the child’s wishes concerning the objectives of the representation and to advocate instead for the outcome the attorney believes would be best for the child. These attorneys are sometimes referred to as “best-interest” attorneys. 
The Applicable Rules of Ethics

Formal Advisory Opinion 10-2 addresses the ethical responsibilities of an attorney who is serving simultaneously as a child’s legal counsel and as a child’s guardian ad litem. Because the attorney, as legal counsel, has an attorney-client relationship with the child, Petitioner submits the attorney is bound by certain ethical requirements that would not apply if the attorney were serving solely as guardian ad litem. 
Georgia Rule of Professional Conduct 1.2(a) provides:

A lawyer shall abide by a client's decisions concerning the objectives of representation, … and shall consult with the client as to the means by which they are to be pursued. A lawyer shall abide by a client's decision whether to accept an offer of settlement of a matter.

 Rule 1.2 provides no exception based on the client’s age, and is modified only by Georgia Rule of Professional Conduct 1.14. Rule 1.14 provides:

(a)When a client's ability to make adequately considered decisions in connection with the representation is impaired, whether because of age, mental or medical disability or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

(b) A lawyer may seek the appointment of a guardian or take other protective action with respect to a client when the lawyer reasonably believes that the client cannot adequately act in the client's own interest.

 Formal Advisory Opinion 10-2 (hereinafter the “Advisory Opinion”) correctly points out that even in circumstances where the decision-making capacity of the client is impaired, the attorney is not permitted to substitute his or her judgment regarding the client’s interests for the expressed objectives of the client. In fact, the comments to Rule 1.4 specifically recognize that “children as young as five or six years of age, and certainly those of  ten or twelve are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody.”

In contrast, a guardian ad litem is expected to make an independent evaluation of a child’s circumstances and to provide the court with recommendations regarding the child’s best interests. Although the guardian ad litem may inform the court of the child’s wishes, the guardian ad litem is not bound to advocate for the child’s preferred outcome. 
Petitioner respectfully submits that the comments submitted by the Honorable Robert V. Rodatus confuse the role of an attorney appointed to act as a child’s guardian ad litem and the role of an attorney acting as a child’s legal counsel. In Georgia, attorneys appointed as guardians ad litem certainly may recommend an outcome contrary to the wishes of the child. An attorney appointed to act as a child’s legal counsel, however, may not.

As noted in the Advisory Opinion, some states other than Georgia have modified their ethical rules to allow a child’s legal counsel to substitute his or her  personal judgment for the expressed wishes of the child-client in deprivation (dependency) cases (the so-called “best-interest” or “hybrid” model of child representation).  Petitioner agrees with the Formal Advisory Opinion Board that this approach should be rejected in favor of strict adherence to the Rules of Professional Conduct. Any other course arguably would require formal amendment of the Georgia Rules of Professional Conduct.
An attorney’s responsibilities to his or her client may also conflict with an attorney’s responsibilities as guardian ad litem in connection with the duty of confidentiality. Rule 1.6(a) of the Georgia Rules of Professional Conduct provides:
A lawyer shall maintain in confidence all information gained in the professional relationship with a client, including information which the client has requested to be held inviolate or the disclosure of which would be embarrassing or would likely be detrimental to the client, unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation, or are required by these rules or other law, or by order of the Court.

Consequently, an attorney may not disclose to the court or other parties information obtained in the course of the representation that may undermine the client’s objectives.
 Conversely, it is the duty of a guardian ad litem to seek out and provide the court with all information relevant to the court’s determination of the child’s best interests.

Given the potentially conflicting requirements imposed on a child’s legal counsel and the child’s guardian ad litem, Petitioner submits, an attorney may perform in the dual role of legal counsel and guardian ad litem for a child only when the attorney believes, without reservation, that the child’s objectives are in the child’s best interest. As stated in the Advisory Opinion,  “At the point that the attorney concludes that the child’s wishes and best interests are in conflict, the attorney should petition the court for removal as the child’s guardian ad litem…”
Petitioner also concurs with the conclusion of the Formal Advisory Opinion Board that, consistent with the Rule 1.16, the attorney may not disclose the reasons for his or her request to withdraw as guardian ad litem and may not otherwise disclose information gained in the course of the representation that would undermine the child’s position.
Petitioner submits, however, that the Advisory Opinion does not adequately address the possibility that an attorney in these circumstances may also be required to withdraw as the child’s legal counsel.

 The Preamble to the Georgia Rules of Professional Conduct makes clear that a lawyer is required to “zealously [assert] the client's position under the rules of the adversary system.” Therefore, when an attorney believes his or her child-client’s objectives are contrary to the child’s best interests, the attorney must also withdraw as the child’s legal counsel unless the attorney can advocate the child’s position, despite the attorney’s personal judgment, without reservation.
Furthermore, Petitioner believes the Advisory Opinion’s conclusion that “The attorney is under an affirmative ethical obligation to seek to have a new guardian appointed following his withdrawal as guardian” may itself create a violation of the attorney’s duties of loyalty and confidentiality to his or her client. 
 Rule 1.14(b) (and Comment 3 thereto) do not require an attorney to seek appointment of a guardian ad litem for a client whose decision-making ability is impaired. Rather, the Rule and the Comment leave decisions about how best to protect a vulnerable client to the professional judgment of the attorney.

If a child’s legal counsel requests appointment of a separate guardian ad litem for his or her client, the request itself may be perceived as a disclosure that the attorney believes the child’s objectives should be rejected by the court as not in the child’s best interest. 
Precisely that conclusion was drawn by the Court of Appeals in In re A.P, supra. In that case, a mother whose parental rights had been terminated appealed, asserting that the attorney appointed to act as both her child’s legal counsel and as the child’s guardian ad litem, improperly argued termination was in the child’s best interests, despite the child’s direction that termination of his mother’s rights should be opposed. The mother argued the trial court committed reversible error when it failed to appoint separate legal counsel and guardian ad litem for the child. The Court of Appeals, however, rejected the appeal, and stated: “[T]he mother's argument represents an implicit admission that being returned to her was not in the best interest of the children. Thus, even had a separate attorney been appointed to represent the expressed desires of the children, the juvenile court, by law, would nevertheless have been obligated to terminate the mother's parental rights. 291 Ga. App. at 692, 662 S.E. 2d at 741. 
Petitioner submits, therefore, that it is the better course for an attorney, appointed to the dual role and confronted with a conflict between his client’s direction and his personal judgment regarding the child’s best interest, to simply withdraw as guardian ad litem (and possibly also as child’s counsel) and to remain silent regarding both the reasons for his or her withdrawal and the need for a successor guardian. The court on its own motion (or on the motion of any other party) may appoint a separate guardian ad litem, if the court believes the interests of the child so require.
In circumstances where there is no conflict between the attorney’s opinion concerning the child’s best interests and the child-client’s direction concerning the objectives of the representation, neither Rule 1.2 nor Rule 1.16 would preclude a single attorney from serving in the dual roles of legal counsel and guardian ad litem. Nevertheless, Petitioner submits, the attorney’s responsibilities as guardian ad litem preclude his or her service as legal counsel for the child under Georgia Rule of Professional Conduct 3.7(a). 

Rule 3.7(a) provides: “A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness …” As noted above, the primary function of a guardian ad litem in a deprivation or termination of parental rights case is to make recommendations to the court concerning the best interests of the child. Consequently, the guardian ad litem is a necessary witness in deprivation and termination proceedings, and as such is precluded from serving as the child’s attorney.
CONCLUSION

Although Georgia law permits a single attorney to serve simultaneously as legal counsel and as guardian ad litem for a child in a termination of parental rights case, an attorney cannot simultaneously meet the responsibilities of those two distinct roles consistent with the Rules of Professional Conduct.

Respectfully submitted, this 28th day of March 2011,

_____________________________

Jane Okrasinski
Georgia Bar Number 551200
Executive Director

Georgia Association of Counsel for Children

145 Three Oaks Drive

Athens, Georgia 30607

706-546-8902
EXHIBIT A

Georgia Association of Counsel for Children
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September 4, 2009
Ms. Betty Derrickson

Office of the General Counsel

State Bar of Georgia

104 Marietta St. NW, Suite 100
Atlanta, Georgia 30303

Re:  Request for Formal Advisory Opinion

Dear Ms. Derrickson:

I am writing to request a formal advisory opinion on the following facts:

An attorney has been appointed to serve both as legal counsel and as guardian ad litem for a child in a termination of parental rights case.
 Consistent with the Georgia Rules of Professional Conduct, what should the attorney do if the attorney believes termination is in the child’s best interest, but the child has directed the attorney to oppose termination?

Ms. Betty Derrickson

September 4, 2009
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Specifically:

     Under what circumstances would the attorney be permitted to advocate termination of parental rights over the child’s objection?

     May the attorney oppose termination as directed by the child, but inform the court or the petitioner of facts supporting the conclusion that termination is in the child's best interest?

     May the attorney provide a report to the court or otherwise inform the court of the attorney’s views concerning the best interests of the child?

     Is the attorney required to decline to continue to serve both roles, permitted to continue as both, or permitted to continue as either the child’s counsel or the guardian ad litem?  

Last spring, I received an informal opinion, in discussions with Assistant General Counsel Christina Petrig. Ms. Petrig recommended that I request formal guidance, and that I submit my request through you.

Please let me know if you require any additional information or if there is anything else I need to do.

Thank you for your assistance.

Sincerely,

/S/

Jane Okrasinski, Attorney

State Bar #551200

CERTIFICATE OF SERVICE

I certify that I have served the preceding Brief by depositing a copy in the United States mail, postage prepaid, and addressed to 

Paul J. Frederick, General Counsel

Office of the General Counsel

State Bar of Georgia

104 Marietta Street, Suite 100

Atlanta, GA 30303

This 28th day of March 2011

__________________________________

Jane Okrasinski

Georgia Bar Number 551200

145 Three Oaks Dr.

Athens GA 30607

706-546-8902

�There is also considerable controversy regarding whether a child is entitled to legal counsel in deprivation proceedings generally.  In Kenny A. v. Perdue, 356 F. Supp. 1353 (2005), the United States District Court for the Northern District of Georgia interpreted the Georgia Constitution and O.C.G.A. §§15-11-6 to require appointment of legal counsel for a child at every stage in a deprivation case. A number of Georgia Juvenile Courts have concluded, however, that Georgia law requires appointment of legal counsel for a child only in a termination of parental rights case and that appointment of  only a guardian ad litem (who may be a lay person or an attorney) is sufficient  in all other deprivation proceedings.


� See O.C.G.A.§ 15-11-9.1 (“The role of a [lay guardian ad litem] in juvenile court deprivation proceedings shall be to advocate for the best interests of the child.”);  Uniform Superior Court Rule 24.9(3) (“The [guardian ad  litem] shall represent the best interests of the child. The [guardian ad litem] is an officer of the court and shall assist the court and the parties in reaching a decision regarding child custody, visitation and child-related issues.”);  Padilla v. Melendez, 228 Ga. App. 460, 461; 491 S.E.2d 905, 908 (1997) (“The role of the guardian ad litem is to protect the interests of the child and to investigate and present evidence to the court on the child's behalf…”); and In re J.S.C., 182 Ga. App. 721, 356 S.E. 2d 754,756 (1987) ( “[T]he function of a guardian ad litem is to protect the interests of the child in all matters relating to the litigation.”)





�The federal Child Abuse Prevention and Treatment Act (CAPTA) imposes certain requirements on states, like Georgia, that receive federal grants for child abuse and neglect prevention and treatment programs. Among those requirements is that “ in every case involving an abused or neglected child which results in a judicial proceeding, a guardian ad litem … shall be appointed to represent the child in such proceedings - (I) to obtain first-hand, a clear understanding of the situation and needs of the child; and (II) to make recommendations to the court concerning the best interests of the child” 42  U.S.C. §5106a (b)(2)(A)(xiii)





� The court must make a “best interests” finding inter alia, in deciding whether the general public should be excluded from a hearing in a deprivation case, O.C.G.A. §15-11-78 (c)(B); whether to order placement or custody of a child outside the Department of Human Services, O.C.G.A. §15-11-55(c) and (d); whether a child may be moved from the school the child was attending at the time of placement, O.C.G.A. §15-11-58(b)(8)(B); whether to appoint a permanent custodian for a deprived child O.C.G.A. §15-11-30.1(a)(2)(A);  whether to refer a child for termination of parental rights and adoption, O.C.G.A. §15-11-(i)(1); whether to terminate the rights of a child’s parents, O.C.G.A. §15-11-94; and whether to approve the proposed placement of a child following termination of parental rights, O.C.G.A. §15-11-103(a). In addition, a petition alleging deprivation of a child must include a statement that “it is in the best interest of the child … that the proceeding be brought “ O.C.G.A. §15-11-38; and an order of the Juvenile Court may be “changed, modified, or vacated on the ground that changed circumstances so require in the best interest of the child”.





� The comments submitted by Trenny Stovall reflect some of the difficulties inherent in representing children or other clients with impaired decision-making abilities. Those difficulties, however, do not abrogate the requirements of the Rules of Professional Conduct, and Ms. Stovall’s concerns go to questions not addressed  by the Advisory Opinion and , therefore, not presently before this Court.


� An exception to the duty of confidentiality is established under Rule 1.16(b)(ii),  which provides an attorney may reveal confidential information when the attorney  reasonably believes disclosure is necessary to prevent “serious injury or death”.





�  Judge Rodatus correctly notes that appointment of two attorneys—one to act as legal counsel and one to act as guardian ad litem—may be cost-prohibitive. However, O.C.G.A. §15-11-9 provides: “In deprivation cases, a person appointed as a child's guardian ad litem … may be an attorney or court appointed special advocate, or both.” [Emphasis added]  In 140 of the 159 Georgia counties, CASA (Court Appointed Special Advocate) programs provide lay guardians ad litem to serve in juvenile courts free of charge. Furthermore, appointment of a guardian ad litem in termination cases is permissive under O.C.G.A. §15-11-98.


�O .C.G.A. § 15-11-98 (a): “In any proceeding for terminating parental rights … the court shall appoint an attorney to represent the child as the child's counsel and may appoint … a guardian ad litem who may be the same person as the child's counsel.” 


In re A.P., 622 S.E.2d 739, 740 (GA App. 2008): this dual representation “involves no conflict of interest” because “the fundamental duty of both a guardian ad litem and an attorney is to act in the best interests of the party whom they represent.”
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